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Avoiding Mal-Release

■n Lee H. Haller, M.D.

As a practitioner, you may be 
called upon to release informa-
tion about minor patients you 

are currently treating or have treated 
previously. Several factors are involved 
in determining how to do so properly. 
To do otherwise is to commit what I 
have termed “mal-release.” This term 
encompasses both releasing information 
improperly, as well as failing to release 
mandated information. Either of these 
can be grounds for a malpractice action 
against you, the provider. Alternatively, 
the child’s parent or legal guardian could 

file a complaint against you with the 
state medical board. This column and 
subsequent columns are designed to 
refresh your knowledge regarding how 
to respond to requests for the release 
of medical records. However, please 
remember that this information is general 
in nature and should not be construed as 
legal advice.

As a guiding principle, when releasing 
information to third parties, keep in mind 
that “one size does not fit all.” In other 
words, there are a variety of situations 
where release of your medical records 
may be warranted. They should not all 
be handled the same way. Additionally, 
the laws and regulations related to indi-
vidual states and situations are diverse. 
For example, you may receive a request 
for your records from: 1) another health 
care provider; 2) the child’s school; 3) a 
life insurance company; 4) one or both 
parents; 5) the police; or 6) an attorney. 
Another request for releasing records 
could be in response to a subpoena. 
Finally, you may find yourself in the 
position where you need to initiate the 

release of treatment 
information due to an 
abuse/neglect situa-
tion or a Tarasoff-type 
predicament.

The request for infor-
mation in each of 
these situations can 
be and must be dealt 
with differently. What 
information you are 
required to divulge will 
be governed by one or 
more of the following: 
privilege, confidential-
ity, federal law (such 
as HIPAA or HITECH), 
state law, medical ethics, 
and whether a medical 
emergency exists.

Let me address the last 
of these first. In a true 
medical emergency, 
you should release 

information which might be neces-
sary to save the life of the child. For 
example, if an EMT or hospital emer-
gency room physician contacts you to 
say that your patient is comatose and 
the person needs to know what medi-
cations you have prescribed, or what 
illegal drugs you know the child takes, 
give the person that information, even 
in the absence of authorization to do so 
from the legal guardian. Providing this 
information may be life saving, whereas 
to delay doing so until an authorization 
is obtained could be life threatening. 
However, the information given must 
be limited to that which may be needed 
to save the child’s life. Do not provide 
information about the patient’s psy-
chodynamics, family issues, or other 
non-emergent data. To do so would 
constitute an unnecessary breach of the 
patient’s privileged information.

In subsequent columns, I will discuss 
how one should respond to each of the 
other requests for information, what 
information must be given to you in 
order to have a valid authorization, and 
how you determine what information, if 
any, should be released. In the mean-
time, and as a general rule, remember 
you can always contact an attorney 
through your malpractice carrier who 
will help you decide how to respond to 
the request to release information. n
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taken as legal advice.
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