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In previous columns, I have presented 
the elements necessary for malprac-
tice to exist or lie. these are often 

referred to as the “four D’s”: Dereliction 
of Duty Directly resulting in Damages. 
I went on to discuss the concepts of der-
eliction and duty. In this column, I will 
elucidate the concepts of 1) Directness, 
that there must be a direct link between 
the action or inaction of the psychia-
trist and the damages suffered by the 
plaintiff, and 2) discuss the notion of 
Damages themselves. 

Without there being a direct connection 
between the action, or lack thereof, by 
the psychiatrist and the damage suffered 
by the patient, there should be no find-
ing of malpractice. In the law, this direct 
relationship is termed proximate cause. 
It is defined as, “that which, in a natural 
and continuing sequence, unbroken by 
any efficient cause, produces injury and 
without which the result would not have 
occurred” (Black’s 1990). let’s look at 
some examples.

1) you diagnose a seven-year-old boy 
with ADHD and recommend treat-
ment with a stimulant. you do not 
inquire about any history of heart 
disease. you do not order an eKG. 
you do not warn the parents about 
sudden cardiac death. the child 
has a history of partial heart block 
and, after taking the first dosage of 
stimulant, dies.

2) you diagnose a seventeen-year-
old adolescent female with major 
depression and write a prescrip-
tion for an SSrI. Unfortunately, 

you neglect to ask about a family 
history of bipolar disorder. Such 
does exist in multiple relatives. your 
patient goes from being depressed 
to manic. During the manic phase 
of her illness, she tries cocaine for 
the first time. She then goes driving 
recklessly, which results in a fatal 
automobile accident.

In both of these cases, the action which 
you took in prescribing medication was 
the direct or proximate cause of the 
injury. In the second case, one might 
argue that it was not the prescription of 
medication, but her taking the cocaine 
and driving recklessly which led to her 
death. If she had no prior history of 
ingesting illicit drugs or of having driven 
in an irresponsible manner, liability may 
still exist because it was the medication 
which may have caused her to behave 
as she did. even if she had a history of 
either of these behaviors, you might 
still be liable under the doctrine of 
comparative or contributory negligence. 
this legal term means that there is 
negligence on the part of both parties. 
Damages are apportioned according to 
the degree of negligence.

the last “D” stands for damages. even 
though you have erred in your treat-
ment, if the patient does not suffer 
any damage, there can be no finding 
of malpractice. For instance, in case 
number one where you prescribed a 
stimulant for a boy without first checking 
his cardiac status, if you correct this defi-
ciency before he suffers any harm, there 
is no basis for malpractice. therefore, as 
soon as you realize your error, contact 
the parent and tell him/her not to give 
additional medication until a cardiac 

evaluation has been done. Do not wait 
until the next office visit to do this. If 
you contact the parent before the child 
has an adverse event, you have saved 
the child from harm and kept yourself 
out of a malpractice case. Although you 
did commit an error in your treatment 
by not getting a cardiac history, you may 
avoid litigation because the plaintiff has 
suffered no damage. 

As a general rule, once you become 
aware that you have erred in your 
diagnosis or treatment, it behooves you 
to correct the error as soon as possible 
in order to mitigate the possibility of any 
future damage. 

In summary, all four elements must 
be present in order for malpractice to 
be proven. By remaining mindful of 
each of them, the child and adolescent 
psychiatrist can minimize the likelihood 
of being sued. When in doubt, consult 
your malpractice attorney earlier rather 
than later. n
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If you contact the parent before the child has an adverse event, 
you have saved the child from harm and kept yourself out of a 
malpractice case.
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