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■   Lee h. haller, M.D.

In my previous column (september/
October 2009), I presented an overview 
of malpractice. My purposes in doing so 
were: 1) To encourage you to be ever 
mindful that such an event is always 
possible; and 2) To suggest that you 
contact your medical malpractice insur-
ance carrier if you have a concern 
about even a possible claim.

In this column, I begin with a brief dis-
course of the elements that are neces-
sary for malpractice to lie, or exist, (as 
described in the previous column). 
simply because one makes an error 
does not mean that it is malpractice. 
Four elements are necessary in order for 
a malpractice suit to be brought and to 
be successful. These are often referred 
to as the four “D’s” of malpractice: 
Dereliction of Duty Directly resulting in 
Damages.

Let’s look first at the element of derelic-
tion. Dereliction as it is commonly used 
can mean either abandonment or being 
remiss. There are multiple ways in 
which a physician can be derelict 
towards someone. (As a legal term, der-
eliction means the gaining of land when 
water receded.)

One way is being remiss by failing to 
diagnose. If you misdiagnose a patient, 
you have a potential liability. For exam-
ple, suppose your diagnose an adoles-
cent with Major Depressive Disorder, 
first episode, and begin treatment with 

an ssRI. The youth goes from depressed 
to manic or hypo-manic. while in this 
state, he has an argument with his par-
ents, takes off driving the family car, 
crashes, and is killed. Family history is 
strong for bipolar disorder, and non-exis-
tent for unipolar depression. You were 
derelict/negligent by not obtaining a 
thorough history when doing so might 
have lead to a different treatment 
approach. However, if the same events 
occur but there is neither a prior history 
of bipolar disorder in the patient nor any 
blood relatives, and you took the time to 
inquire about such, then malpractice 
likely does not exist because you were 
not derelict in performing your assess-
ment. In order for malpractice to lie, 
each of the four elements listed above 
must exist, i.e., no dereliction means no 
malpractice. Just because a patient has a 
bad outcome does not necessarily mean 
you have been derelict.

Here is another example. You prescribe 
an antipsychotic for a youth with bipo-
lar disorder, but do not tell the minor 
patient or the parents about the signifi-
cant side effects that may occur, such as 
drowsiness. Again, he goes driving and 
crashes. You were negligent by not fully 
describing the proposed treatment. Your 
job as a treating physician involves 
proper diagnosis with treatment recom-
mendations. when describing the pro-
posed treatment, part of your job is to 
explain the pros and cons of the recom-
mendations. The parents can then make 
informed decisions. Both they and the 
minor (if of sufficient age) can under-

stand what to expect regarding possible 
side effects. In describing effects, side 
effects, and risks, your job is to convey 
all the information that a reasonable 
person would need to know in order to 
decide whether to accept the proposed 
treatment. If you do not provide all this 
information and make a reasonable 
effort to ascertain that it was under-
stood, you are derelict in your handling 
of the patient. 

Imparting information during the inter-
pretive interview takes time not only 
because you should discuss all the nec-
essary information in language the par-
ent can comprehend, but also because 
you need to allow time to answer any 
questions. Not having enough time  
in your schedule to do this is not a 
defense. If you are in private practice, 
schedule sufficient time to do the inter-
pretive interview thoroughly. If you 
work in a clinic, do not let someone 
else dictate how long you are allowed 
to spend with a patient. Take time to do 
the job right. Many potential malprac-
tice situations can be obviated by taking 
sufficient time to do a thorough evalua-
tion and interpretive interview.

Abandonment is another form of dere-
liction. For example, going away for a 
vacation (where you are unreachable) 
without either notifying the patient of 
what to do in case of an emergency or 
having another physician take on-call 
coverage could be considered abandon-
ment. such failure to be available leaves 
you potentially liable for any adverse 
events that occur to the patient because 
the patient or the parent tried to reach 
you but could not do so. 

Dereliction either through negligence or 
abandonment can be avoided by dedi-
cating sufficient time and thoughtfulness 
to your patients and their parents. Treat 
them with the same degree of profes-
sionalism, attention, and respect that 
you would want for yourself or mem-
bers of your family. Doing so will not 
only minimize the likelihood of any 
allegation of being derelict, but also will 
likely lead to better treatment. Patients 
benefit from both the medication and 
the therapeutic alliance.   ■
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Dr. Haller is in private practice. He is 
not an attorney. His statements should 
not be taken as legal advice. 

Risk Management by Lee Haller, M.D., is 
supported by Darwin National Assurance 
Company the professional liability service 
endorsed by AACAP. The agency compen-
sates Dr. Haller for writing the Risk 
Management column.

Call for Exhibitors for 
AACAP Annual Institutes!
Don’t miss these opportunities to be part of upcoming AACAP meetings!

Besides exhibiting at the Annual Meeting, you can also exhibit at each  
of our three annual institutes listed below. we offer tabletop exhibits to 
allow exhibitors the chance to connect with specific demographics within 
the child and adolescent psychiatry community. Approximately six 
tabletop exhibits are available at each of our three annual institutes and 
are placed in high-traffic areas, providing exhibitors with the greatest 
opportunity to meet attendees. The vast majority of our attendees are 
practicing physicians. 

Our 2010 institutes include:

Psychopharmacology Update Institute
Child Psychopharmacology in the Era of Personalized Medicine
January 22-23, 2010
New York, New York
Laurence L. Greenhill, M.D., Chair

Lifelong Learning Institute
Module 6: Autism, Psychotic Disorders (Non-Affective), and Updates 

on Relevant Topics for Child and Adolescent Psychiatrists
March 26-27, 2010
seattle, washington
Sandra B. Sexson, M.D., and andrew T. Russell, M.D., Co-Chairs

35th Annual Review Course in Child and 
Adolescent Psychiatry and Training Session  
for the Oral Exams
April 21-24, 2010
Cincinnati, Ohio
Melissa P. DelBello, M.D., M.S., and Robert a. Kowatch, M.D., Ph.D., 

Co-Chairs

For more information, or to download a copy of  
the AACAP small Meetings Exhibitor Application, please visit  

www.aacap.org/cs/root/meetings/exhibit.opportunities or  
contact Lindsay schlauch, AACAP meetings manager at

Phone: 202.966.7300, ext. 104
Fax: 202.966.5894

E-mail: exhibits@aacap.org

ERRATA

Dr. Robert Adler, a child and ado-
lescent psychiatrist from Australia 
pointed out the following error. 
On page 186 of the July/August 
2009 issue of AACAP News, 
“Native American Boarding 
schools Part III,” the opening quo-
tation was credited to stephen 
Harper, Australian Prime Minister. 
The author, Dr. Breger, clarified  
the confusion over the quotation. 
stephen Harper is the Prime 
Minister of Canada and was speak-
ing of the indigenous people of 
Canada. Kevin Rudd, the Prime 
Minister of Australia, made a simi-
lar statement in his major address 
of apology to Australia’s indige-
nous population, also in 2008.  
He had been reviewing both and 
inadvertently misidentified the 
speaker. 

• • • 

In the Discussion on Holding 
Children that appeared in the 
september/October issue of 
AACAP News, there is a correction 
to the closing statement in the 
second to last paragraph. The 
sentence should read "when 
parents are unable to be empathi-
cally firm, the resulting childhood 
tyranny leads parents to feel, if not 
actively be, abused.


