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■			Lee h. haller, M.D.

If the title seems enigmatic, it is because 
the word “lie” is used for its legal mean-
ing rather than its common one. In legal 
jargon “lie” means “exist.” I chose the 
term for two purposes. First, I wanted  
to catch your eye and, hopefully, your 
interest. Second, I wanted to demon-
strate that medical malpractice is pri-
marily part of the legal arena—not the 
medical one. As such, your action will 
be judged not by other psychiatrists, nor 
even other physicians, but by a judge or 
jury of lay people.

In order for malpractice to lie, four ele-
ments must exist. If any of these four is 
not present, then malpractice does not 
lie. A full discussion of the factors 
involved in determining whether mal-
practice exists will be described in a 
future column. For now, suffice it to say 
that if all four elements are determined 
to exist, then the case can proceed and 
you may be held responsible. If you are 
held responsible, the judge’s or jury’s 
role is to penalize you in such a way  
as to compel you to make the plaintiff 
(injured party) whole again. Since often-
times it is not possible to make the 
injured party whole, the judge or jury 
will award monetary damages instead. 
This is termed a “compensatory” dam-
age award. If the judge or jury finds your 
behavior particularly heinous, an addi-
tional monetary sum may be assessed 
against you for “punitive” damages.

I relate this information to you for three 
reasons. The first is to remind you that 
the potential for malpractice is ever 
present and should be kept in mind 
whenever you are dealing with patients. 
If you are always mindful that legal ram-
ifications may exist for any action you 
take or fail to take, you will be less like-
ly to commit errors. My second reason 
is so that you will know not all errors 
are necessarily malpractice. Other ele-
ments besides the error must exist for 
malpractice to lie. The third reason is  
to encourage you to develop a rapport 
with your patient and their parents. 
Empathic physicians are less likely to be 
sued and, if they are, will be less likely 
to have punitive damages assessed 
against them.

Let me suggest to you a simple test that 
may well let you know if you are in 
treacherous waters. I call it the Light of 
Day Look Over (LODLO). The phrase 
means that you should have no problem 
with your assessment and treatment of a 
case if it is exposed to peer review. If 
such is not the case, you have failed the 
LODLO test and may have a malpractice 
problem, which leaves you vulnerable to 
litigation. 

In order to minimize the likelihood of 
an eventual suit, you need to fix the 
problem. Determining how to do this 
may first require a consultation with 
your malpractice attorney. The attorney 
is the place to start because you can be 

totally honest. What you relate to your 
attorney generally is protected by attor-
ney–client privilege. Thus, the attorney 
cannot divulge what you say to anyone 
without your express consent. If you 
consult with a colleague instead, such is 
not the case. In fact, the colleague may 
be ethically bound to report you to your 
state’s medical practice board.

Therefore, consult with your attorney 
first. Follow what he or she tells you to 
do. By doing so, you are taking the first 
step in resolving a potential problem. 
The attorney can guide you as to how to 
proceed to get the treatment on the right 
tract and help minimize your potential 
liability. If you need to consult with a 
colleague to determine how to get the 
treatment rectified, let the attorney 
arrange the meeting so that the consul-
tant is working for the attorney and 
therefore will be covered by the attor-
ney–client privilege. The sooner you 
begin the process, the better the out-
come for your patient and yourself.   ■

Dr. Haller is in private practice. He is 
not an attorney so his statements should 
not be taken as legal advice.

Risk Management by Lee Haller, M.D., is 
supported by Darwin, an Allied World 
Company, the professional liability carrier 
endorsed by AACAP. The company com-
pensates Dr. Haller for writing the Risk 
Management column. 

For updates in risk management 
for child and adolescent 
psychiatrists, attend Member 
Services Forum 1: Risk 
Management Concerns in Child 
and Adolescent Psychiatry, 
Wednesday, October 28, 2009, 
11:00 a.m.-2:00 p.m. at AACAP’s 
56th Annual Meeting. 
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